UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

............................................. x
UNITED STATES OF AMERICA,
Civil Action No. 98-7076 (BJ)
Plzintiff,
HIGHLY CONFIDENTIAL
-Rgminst-
VISA U.S.A., INC,, VISA INTERNATIONAL
CORP., AND MASTERCARD INTERNATIONAL
INCORPORATED,
Defendants,
x

DEFENDANT MASTERCARD INTERNATIONAL
INCORPORATED’S RESFONSES AND OBJECTIONS
TO PLAINTIFF'S SECOND SET OF

INTERROGATORIES AND RELATED DOQCUMENT REQUESTS

Defendant MasterCard International Incorporated (“MasterCard”), by its artomeys and pursuant
to Rukes 26 and 33 of the Federal Rules of Civil Procedure and Local Civil Rules 26.2, 26.3, 33.1, 333,

and 33.4, hereby responds and objects 1o planuff’s Second Set of Interrogatories (“Interrogalories”) and
Related Document Reguests (the “Requests”) as follows:

GENERAL OBJECTIONS

1. MasterCard objects to the Interrogatories and Requests on the grounds that many of the
responses sought by plaintiff have been supplied previously in documents and/or by wilnesses produced
by MasterCard or others during (i) plaintiff's five-year investigation of the matters set forth in this achon
(the "Pre-Complaint Investigation”), and (11} this subscquent litigation (the "Litigation"). During the
course of the Pre-Complaint Investigation and the Litigation, pleintiff collected millions of pages of
documents and examined numerous wilnesses produced by MasterCard, Visa, and various third parties

pursuant to Cwvil Investigative Demands, subpoenas and discovery requests. As a result, plaintiff's
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Intertogatories and Requests, 10 the extent \hey seek responses or documents already provided by

MasterCard, are unduly burdensome, oppressive. vexatious and impose unwarranted and unnecessary

burden and expense on MasterCard.

2. MasterCard objects to the nterrogatories and Reguests to the extent that they are vague,

ambiguous, cumulative, duplicative, overbroad, unduly burdensome, based upon incorrect facwal

assumptions or otherwise unclear as to the precise information sought, and to the cxtent that thcy seck

information neither relevant nor reasonobly caiculated to lead to the discovery of admissible evidence.

3 MasterCard objects to the Interrogatorics and Requests 10 the extent that they seek to
impose duties or obligations on MasterCard beyond those imposcd by the Federal Rules of Civil
Procedure or by this Court's Local Civil Ruoles. In particular, MasterCard objects to the Interrogatories as
unwarranted and prohibited by Local Rule 33.3 (b} inasmuch as plaintiff could have obtained Lhe
information more practicelly through document requests and depositions.

4, MuasterCard objects 10 the Interrogatories and Requests 10 the extent that they call for
documents containing information that exisicd on or prior to August 1, 1994, the agreed-upon discuvery
deadline for MasterCard document production, on the grounds that such information would be
cumulative, would impose an undue burden and expense on MasterCard, Iand would nol lead 1o the
discovery of information that is either relevant to the subject matter of this litigation or is reasonably
calculated 1o lead 1o the discovery of admissible evideuce. Several particular Interrogalories and
Requests call for information from documents dating back to 1990 or earlier. MasterCard has already
responded to interrogatories, identified and produccd witnesses, and produced scveral million pages of
documents in response to two Civil Investigative Demands issucd by plaintiff during the five-year Pre-

Complaint Investigation and the discovery requests made in the Litigation. As a resull, plantiff alrcady

posscsses refevant information that predates August 1, 1994,

HIGHLY CONFIDENTIAL
OUTSIDE COUNSEL'S EYES ONLY
SUBJECT TO PROTECTIVE ORDER

NYA 251025.]

DOJTE 000035



JAN-B3-2800  14:35d CC REM Ny 212 878 8375 P.@d-1a

5. MasterCard objects 1o the Intcrrogatories to the extent that ihey impose an ongoing duty
to update the responses beyond that which is required by the Federa! Rules of Civil Procedure. Rule
26(e)(2) of the Fedcral Rules only imposcs an obligation on MasterCard to updalc its interrogatory
responses if it lewns that a response is in some malcrial respect incomplete or incorrect and if the
edditional or corrective information has not otherwise been made known to the other porties.
Accordingly, MasterCard will not supply additional responsive information ascertained subscquent to this
response if it is mercly cumulative or is otherwise not required by Rule 26(e)(2).

6. MasterCard objects to the Interrogatories and Requests to be extent that they seek

information cavering transactions, activities, and events outside of the United States. Plaintiff has alleged

(in Paragraph 18 of the Complaint) that the United States is the relevant geographic market. Therefore,
any Interrogatorjes and/or Requests secking information sbout events or circumstances vutside of the
United States are overbroad and are neither relevant nor reasonably calculated to Jend to the discovery of
admissible evidence.

7. MasterCard objécts 1o the Interrogatories and Requests to the extent thal they call for
information that is protected from discovery by the attorney-client privilege, the attomey work-product
doctrine, the joint defense privilege, or any other privilege, protection or immunity applicable under the
governing law ("privileged information”).

8. MasterCard objects to the Interrogatories and Requests to the extent that they seek
information in the passession or custody of enlitics, parties or persons vther than MasterCard.

9. MasterCard objects to the Interrogatories and Requests to the extent that they seek
information not maintained in the usual course of business.

10.  MasterCard objects 10 the Interrogatories and Requests to the extent that they are

designed to annuy, oppress, embarrass, or impose undue burden or expensc upon MasterCard.

HIGHLY CONFIDENTIAL
OUTSIDE COUNSEL'S EYES ONLY
SUBJECT TOPROTECTIVE ORDER

NYA 2510250

: DOJTE 000036



JAN-P3-2000 14:5T CC REW NY 212 878 8375 P.O%-14

I MasterCard objects to the Jnstructions and Definitions set forth in the Interrogatories and

Requests to the extent that they: 1) are peither authorized by, nor comply wit, the Federul Rules of Civil

Procedure or this Court's Local Civil Rules; 2) call for information that is neither relevant 1o any 1ssuCs

that are or may be involved in this ection, nor reasortably calculated to lead to the discovery of admissible

evidence: 3) are overbroad, vague, ambiguous, indefinitc and unduly burdensome; ar 4) scck to impose

duties or cbligations on MasterCard beyond thase imposed by the Federal Rules of Civil Procedure or this

Court's Local Civil Rules

12. Instruction No. 1. MasterCard objects to plaintiff's Instruction No. I 10 the extent that it

seeks to impose an undue burden upon MasterCard above and beyond its obligations under the Federal
Rules of Civil Procedure. Rule 26{(eX2) imposcs an obligation on MasterCard to update its interrogatory
responses only if it learns that a response is in some material respect incomplete or Incorrect ond if the
additional or corrective information has not otherwise been made known 1o the other parties. Therefore,

MasterCard will not supply additional responsive information ascertained subsequent to this response af it

is merely cumulative or 13 otherwise not required by Rule 26(eX2). Furthermore, MasterCard will hmit its

interrogatury responses 0 information that is within the possessian, control ur custody of MasterCard and

is maintained in the ordinary course of busiess.

13. Instruction No. 2. MasterCard objects to Instruction No. 2 on the grounds that the definition

of “person” contained therein is broader than permitted by Local Civil Rule 26.3(c}(6) and, thesefore, 15

overbroad and unduly burdensome.

14. MasterCard objects in general to the Appendix Definitions to the extent that they are vague,
ambiguous, and can be interpreted in multipie and inconsistent ways. Furthermore, any absence of a
specific objection to any definition should not be interpreted as an acceptance of that defimition by

MasterCard.
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15 Definition No. 1. MasterCard objects 1o the definition of "ldentify” set forth in Appendix

Definition No. 1 to the exient that it imposcs obligations upon MasterCard which are inconsistent with this

Court's Local Rules.

16. Defimition No. 3. MasterCard objccts to the definition of "you,” "your," or "your company”

set forth in Appendix Definition No. 3 on the grounds that it is overbroad and unduly burdensome, and
calls for information in the possession or custody of entities, parties or persons other than MasterCard.

17. Definition No. 4. MasterCard objects to Appendix Definition No. 4 on the grounds that it is
vague and ambiguous.

18. MasterCard's objections and responses to the Interrogatories and Requests are based upon
information currertly Known or available to MasterCard through reasonable and diligent inquiry.
MasterCard reserves the right to amend or supplement its objections énd responses (0 the Interrogatories
and Requests should additional information become known and/or available toit.

19. MasterCard's decision to provide information pursuant to the Interrogatories and Requests,
notwithstanding the objectionable nature of any of the Interrogatories, Requests, Definitions or
Instructions, should not be construcd as: (a) & stipulation that the material is relevant, (b) a waiver of lhe
general or specific objections asserted hereto, or (¢) an agreement that subsequent interrogatories or
requests for similar information will be tweared in a similar manner. MasterCard specifically reserves all
objections 8s fo the compelency, relevancy, materiality and admissibility of the information proy ided, all
objections os 10 burden, vagueness, uninfelligibility, overbreadth and ambiguity, and aill rights fo object Lo
the use of any documents or information in any subsequent proceeding, including, without limitation, the
trial of this, or any other, action.

20. MasterCard's specific objections to the Interrogatories and Reguests are set forth herein.
MasterCard is willing to meet and confer with plaintiff to discuss clarification or an appropriale narrowing

of objectionable Interrogatories and Requests.
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RESPONSES AND SPECIFIC QBJECTIONS

Interrogatory No. I

identify all briefs, draft briefs, memoranda or other documents prepased by Visa US.A. and/or s
counsel for submission (in final form) to the Court and/or opposing counsel in the MouniainWest
litigation (.., the trial court and appellaie proceedings Jeading to the decision of the Court of Appeals in
SCEC ILC, Inc._v. Visa USA, 36 F.3d 958 (10" Cir. 1994) that were received by you prior to 1995,
including, for each such document. (i) the Bates number (including prefix or custodial information) given
the document in this (or the Wal-Mari) litigation; (ii) the date it was received by you; (iii) who received it;

(To the extent you assert such documents are privileged, you should not only
vilege log comtaining the author/soutce of the

description of the document sufficient 10 allow
claim of privilege being asscried, and the

and (iv) who read it.
provide the information requested but also prepare 3 pri
document, the recipient of the document, a subject-maner
1he Government 1o determine the nature of the document, the
daote of the document.)

Response to Interrogatory No. 1
MasterCard objects to Interrogatory No.l on the grounds that it is vague, ambiguous, overbroad,
information that is neither relevant nor reasonubly calculated to lead to the

unduly burdensome, seeks

discovery of admissible evidence, and to the extent that it requires the disclosure of informotion prolected

by the atiomey-clicnt privilege. work - product doctrine, joint defense privilege or any other applicable
privilege or prolection. MasterCard further objects to Interrogatory No | pursuant 1o Local Rule 33.3(b)

inasmuch as the information requested can more practically be obtained through ather means of
discovery.
Subject to and without waiving the foregoing peneral and specific objections, MasterCard will

respond 1o this intemogatory by pruducing (al a mutually agreed-upon time and place) briefs, memoranda

or other final documents submitted to the Court in connection with the MoumtainWest litigation that was

provided to MasterCard by Visa counsel prior to 1995,
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Inte atory No

Did MasterCard have a joint defense agrecment with Visa U S.A. with respect (o any claims or
causes of action alleged against either or both of them by Discover/Dean Witter/Mountain West prior to
19957 If so, please statc the dates the agreement was in effect and the claims or causes of action to which

the agreement was applicable.

Response to Interrogutory No. 2

MasterCard objects to Interrogatory No. 2 on the grounds that it is vague, ambiguous, seeks

information that is ncither relevant nor reasonably calculated 1o lead to the discovery of admissible

evidence, and 10 the extent that it requires the disclosure of information protected by the attorney-client

privilege, work-product doctrine, joint defense privilege or any other spplicable privilege or protection.

MasterCard further objects to Interrogatory No. Z pursuant to Local Rule 33.3 inasmuch as the

informalion requested can more practicelly be obtained through other mcans of discovery.

MasterCard at this point has not been gble to identify any “joint defense agreement;” even if one

exists, however, MasterCard would consider the existence and contents of such an agreement to be

privileged and therefore protected from disclosure.

Interrogatory No 3

Identify each apreement between MasterCard and a member bank cntered into between January 1,
1990 and the date of your answer to this inlerrogatory whereby that member bank agrees ihat, by a
specific future date, a certain percentage of its entire portfolio of cards will be MasterCard cards (e g, the
1999 agreements with Citibank-and Chasc Manhattan).

Response to Intervogatory No. 3
MasterCard objects 10 Interrogatory No. 3 on the grounds that it 1s vague, ambiguous, overbroad,
cumulative and seeks information that is neither relevant nor reasonsbly calculated to lead to the

discovery of admissible evidence, MasterCard further objecs {o Interrogatory No. 3 pursuant to Local
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Rule 33.3(b) inasmuch as the information requested can more practically be obtained through other means

of discovery.

Subject 10 and without waiving (he foregoing general and specific objections, MasterCard will

respond to Interrogatory No. 3 by producing copies of the executed agreements requested herein at a

mutually agreed-upon time and place.

Interrogatory No 4

Identify cach merchant that you have reason to believe discontinued accepting MasterCard cards
at any time since January 1993, due, in whole or in past, to an increase in 1the merchant discount.

Response to Interrogatory No- 4

MasterCard objects to Interrogatory No. 4 on the grounds that it is vague, ambiguous, overbroad.
unduly burdensome and seeks information that is neither rclevunt nor reasonably calculated 1o lead to the
discovery of admissible evidence. MasterCard further objects to Interrogatory No. 4 pursuant lo Local
Rule 33 3(b) inasmuch as the information requested can more practically be obtained through olher means

of discovery.

Subject to and without waiving the foregoing genera! and specific objections. MasterCard stares
that a5 it neither establishes the merchant discount por contracts with merchants for the acceptance of
MasterCard or for renewal of contracts pertaining (o the acceptance of MasterCard, it docs not possess

sufficient information 10 respond to Interrogatory No. 4.

DOCUMENT REQUESTS

Document Request No ]

To the extent ot previously produced to plaintifi, the documents received by you that are the
subject of Interrogatory | above.
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Response to Document Request No.

MasterCard objects 1o Request No.1 on the grounds that it is vague, ambiguous, overbroad,

unduly burdensome, seeks information that is neither relevant nor reasonably calculated to lead 10 the

discovery of admissible cvidence, and to the extent that it requircs the disclosure of information protected

by the attoney-client privilege, work-product doctrine, joint defense privilege or any other applicable

privilege or protection.

Subject 1o and without waiving the foregoing general and specific objections, MasterCard will
respond to this request by producing (at a mutually agreed-upon time and place) bricls, memoranda or
other final documents submitted to the Court in conngction with the MounsainWest tigation that was

provided to MasterCard by Visa counsel prior to 1995

Document Request No 2

The joint defense agreement(s} that are the subject ol Interrognatory 2 above.

Response t¢ Document Request No. 2

MasterCard objects to Request No. 2 on the grounds that it is vague, ambiguous, sceks
information that 15 ncither relevant nor reasonably calculated to Jead to the discovery of admissible
evidence, and to the exient that it requires the disclosure of information protected by the attorney-client

privilege, work-product doctrine, joint defense privilege or any other applicable privilege or protection.
See Response to Iniermogatory No. 2 above.

Document Request No 3

The agreements requested to be identified in Interrogatory 3 above.
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Response to Document Request No. 3

MasterCard objecis to Request No. 3 on the grounds that it is vague. ambiguous, duplicative, and

seeks information that is neither relevant nor reasonably calculated to jead to the discovery of admissible

evidence,.

Subject to and without waiving the foregoing general and specific objections, MasterCard will

respond to Request No. 3 by producing copies of the executed agreememts mqucsicd herein at a mutually

agreed-upon time and place.

Document Request No 4

All documents conceniing any meeting gRer January 31, 1999 of the Corporale Strotegy Sub-
Committee of the MasterCard  International Board of Directors, including  pre-read materials,
prescntations, minutes, and handwritien notes.

Response to Document Request No. 4

MasterCard objects to Request No.4 on the grounds that it is vague, am biguous, overbroad.
unduly burdensome, seeks information that is neither relevant nor rersonably calculated 1o lead 10 the
discovery of admissible evidence, and to the extent that it requires the disclosure of information protecied

by the attorney-client privilege, work-product doclrine, joint defensec privilege ar any other applicable

privilege or protection.

Subject 1o and without waiving the foregoing general and specific objections, MasterCard will

produce responsive, non-privileged documents at 2 mutually agreed-upon time and place.

Document Request No 5

All documents reccived from or sent to Meruer and Associates aRer January t. 1999 conceming
any studies, surveys, analyses or other work selated to any consideration of a change in the corporate
structure or governance of MasterCard. This request includes, but is not linited 10, any documents
describing the lerms of retention of Mercer and Associates concerning such sctivities.

10
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Response to Document Reguest No. 5

MasterCard objects 1o Request No.5 on the grounds that it is vague, ambiguous, overbroad,
unduly burdensome, seeks information that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence, and 1o the extent that it requires the disclosurc of information protecied

by the attomey-client privilege, work-product doctrine, joint defense privilege or any other applicable
privilege or protection.

Subject to and without waiving the foregoing general and specilfic objections, MasterCard will

produce responsive, non-privileged documents 3 8 rmutually sgreed-upon time and place.

1t

HIGHLY CONFIDENTIAL
OUTSIDE COUNSEL'S EYES ONLY
SUBJECT TO PROUTECTIVE ORDER

NYA 2310231

DOJTE 000044



JAN-@3~-2088 14:57 CC REL WY 212 878 8375 P.15-14d

Dated. New York, New York
January 3, 2000

CLIFFORD CHANCE
ROGERS & WELLS LLP

By:

200 Park Avenue
New York, NY 10166
(212) 878-8000

Counsel for Defendant
MasterCard International Incorporated

Of Counsel.

Noah J. Hanft, Esq

Senior Vice President

U.S Regiun Counsel and Assistant General Counsel
MasterCard Intemational Incorporated

2000 Purchase Street

Purchase, NY 10577-2509
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CERTIFICATE OF SERVICE

], Gary R. Carney, hereby certify that a true and correct copy of the foregoing responses and

objections of defendant MasterCard Internationai Inc. to Plaintiff’s Second Set of Interrogatories and
Document Requests was served this 3" day of January 2000 via United Statcs mail, postage prepaid on

the following counsel for the parties in the achion:

Melvin A. Schwarz M. Laurence Popofsky

United States Department of Justice Heller, Ehrman, White & McAuliffe
Antitrust Division 333 Bush Street

325 7" Street, N.W., Suite 300 San Francisco, CA 94104-2878

Washington, D.C. 20004

John D. Gordan, 111
Morgan, Lewis & Bockius
101 Park Avenue

New York, NY 10178-0060

Gary R'.?pﬁ
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